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Judaism Social Change

JCI CURRICULUM: UNIT 1: CHAPTER 3 - MISHPAT VS. TZEDEK
LESSON 3: “THE CASE OF THE REBELLIOUS SOCIAL WORKER

LESSON 3: “The Case of the Rebellious Social Worker.” (45 mins — 1 hour)

Goals

For students to:

o consider the tension between tzedek and mishpat in a real-life situation.

e appreciate the competing values embedded in the tzedek and mishpat concepts.
e apply Jewish texts to a contemporary situation.

e formulate an argument for either tzedek or mishpat.

e convince their peers of the merits of their argument.

Materials:
e DPoster board
e Markers

e Text handouts
O The Case of the Rebellious Social Worker
0 Text Handout #1 — for the Prosecution
0 Text Handout #2— for the Defense
0 Text Handout #3— for the Judges

Procedure

1) Introduce the case #1 (5 mins)
a) Distribute and read out loud the overview sheet, “The Case of the Rebellious Social
Worker.” Be sure that every student understands the case.
c) Divide the students into 3 groups:

e the prosecution
e the defense

e thejudges (should be 3 or 5). If you have a very small class, you could play the
judge.

2) Preparation (15-20 mins)

a) Distribute the argument and text sheets.

b) Each group must prepare their arguments and have 1-3 lawyers arguing the case. If
you have a large group you can have the students assigned to specific roles including:
® opening argument
® questioning the other side )
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e closing argument
e artists to make visual aides
o scribe to take notes during all speeches to distill best arguments for closing

c) Emphasize the importance of utilizing Jewish texts. Be sure groups spend at least 5-
10 minutes examining these texts and formulating an argument for how they apply to

this case.

3) Main Activity (15-20 mins)

a) Judges should call the hearing to order and read the charges.

b) prosecution: opening argument (3 mins)

c) defense: opening argument (3 mins)

d) cross examination of the prosecution (by defense & judges) (5 mins)
e) cross examination of the defense (by defense & judges) (5 mins)

f) prosecution: closing argument (1 min)

g) defense: closing argument (1 min)

4) Conclusion (10 mins

a) Judges in chambers to deliberate. You can allow them to do this in privacy. It
might be fun to have them deliberate in “fishbowl” format. The judges sitin a
circle in the middle of the room while the rest of the class sits silently and listens to
their deliberations. (5 minutes)

b) Judges issue their ruling.
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The Case of the Rebellious Social Worker

The local Jewish Social Service Agency works with needy people from all backgrounds to help
them obtain welfare benefits provided by the state. They employ 10 social workers who each
have a caseload clients who come to the JSSA when they are in need of help. The social
worket’s job is to determine whether they qualify for state benefits and, if so, help them fill out
all the proper paper work.

One of these social workers, Betsy Cohen, is accused of falsifying a welfare application so that
a family would qualify for cash assistance. She was working with the Leventhal family who,
though in serious need and in danger of losing their apartment, could not qualify for aid
because their salaries were $150 over the state mandated limit. Betsy Cohen is arguing that
her main job is to help people in need and that no one can live off the minimum amount in
today’s economy. She also notes that the state benefits do not rise quickly enough to keep pace
with the sharp price increases that often occur for needed commodities such as gasoline and

food.

Today, Betsy Cohen is being brought before a disciplinary board, which has the power to
revoke her license. The disciplinary board operates like a “Beit Din” (a traditional Jewish
court) and would like to hear arguments based in Jewish values.
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Text Handout #1 — for the Prosecution

Arguments for “Mishpat”

o The state has limited resources and if people who make more than the minimum
amount receive money, that means less money to those who are needier.

o There are other avenues within the rules that could have helped the Leventhals — like
temporary emergency cash assistance.

e Bending or breaking the rules makes a mockery of the whole qualification process.

®  When taking the job, the social worker, Betsy Cohen promised to “abide by all the
rules of qualification as set out by the state.” She is clearly in violation of this promise.

e Ifyou believe the rules should be changed, it is not your right to break them; instead,
you should lobby the government to change them.

e Examine the Exodus 21 & Bava Kama texts. Although these texts dont apply to the
matter at hand, they illustrate that there are clear consequences to a person’s actions.
How might these cases help your argument?

Let’s look at an idea called “mishpat.” The following text, found in the Book if Exodus, is from the first body of legislation
presented in the Torah.
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These are the mishpatim that you shall set before them...He who fatally strikes a man shall be put to death. If he

did not do it by design, but it came about by an act of God, I will assign you a place to which he can flee. When a
man schemes against another and kills him treacherously, you shall take him from My very altar to be put to
death...

When men quarrel and one strikes the other with stone or fist, and he does not die but has to take to his bed — if
he then gets up and walks outdoors upon his staff, the assailant shall go unpunished, except that he must pay for
his idleness and his cure...

If damage ensues, the penalty shall be life for life, eye for eye, tooth for tooth, hand for hand, burn for burn,
wound for wound, bruise for bruise. (Exodus, Ch. 21)

WHAT THE TEXT MEANS:

+  Leaving aside your personal opinions about capital punishment for the moment, what distinction do you
think the Torah is making between premeditated and accidental killing?

+  How does the text understand an individual’s responsibility for any damages caused?

+  Based on your reading of this text, what is your understanding of mishpatim? What principle of law or social
value is expressed through the Torah’s instructions?
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WHAT THE TEXT MEANS TO ME:

+ Do you agree with the approach to justice in the case of personal injury?
+  What are its benefits and what are its deficits?

+  Ifyou were to write this portion of the Torah in today’s idiom, what might it look like?
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The rabbis of the Mishnah agreed with the motivation and promotion of justice for all as found in Exodus, but thought
the particular application of mishpat described there was too harsh for their society. They took the impulse for justice they
found in the laws of the Bible, and adapted it to fit their contemporary situation:
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Whoever wounds his fellow is liable for five things: for damage, for pain, for healing, for loss of time, and for
shame.

For damage, how? If one blinded another’s eye, cut off his hand, broke his foot, we consider him as if he were a
slave sold in the market, and we appraise how much he was worth [before the injury], and how much he is now
worth [after he was injured].

Pain? If someone burned him with a spit, or with a [white-hot] nail, even on his fingernail, a place where it
produces no wound, we assess how much a person in his situation would be willing to accept to undergo such
pain [Alternatively, how much would someone pay to avoid this type of pain as a punishment].

Healing? If one struck another, he is obligated to heal him; if swelling appeared on it from a result of the blow, he
is liable; [if swelling appeared] not as a result of the blow, he is exempt. If [the wound] healed and opened again,
he is obligated to cure him.

Loss of time? We consider him as if he [had an easy job like] the custodian of a cucumber field, since he has
already paid him compensation for his hand and compensation for his foot.

Shame? Everything is in accordance with the person causing the indignity and the insulted party. If one insults a
naked person, if one insults a blind person, or if one insults a sleeping person, he is liable, and if a sleeping person
caused the indignity, he is exempt. If one fell from a roof and injured and shamed [someone], he is liable for the
injury and is exempt for the shame, as it is written, “And she puts forth her hand, and takes him by the secret
part” (Deuteronomy 25:11) he is not liable for shame unless he intended.

(Mishna, Bava Kama 8:1)

WHAT THE TEXT MEANS:

+  Whag, if anything, surprised you about this text? Why?

+  According to this mishna, how do you think the rabbis understood the concept of mishpat?
+ Do you think their interpretation is true to the values expressed in the Book of Exodus?

+ How is compensation for “shame” treated differently than physical and monetary damages?

WHAT THE TEXT MEANS TO ME:

+  Did you ever make a mistake or do something wrong and try to make up for it? What did you do? What did
you do to make things right? How was it received?

+  Did someone ever wrong you and then try to make up for it? Did you feel satisfied at the end?

+  What is the benefit of having the law determine how a wrong can be righted?
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Text Handout #2— for the Defense

Arguments for “Tzedek”

e The Leventhal family would have qualified for assistance in 30 other states. Our state
has an unfairly low cut-off point.

e Social workers work to help needy families, not to police the government’s ridiculously
stingy rules.

e They were in serious need. No one can live in this country simply on the assistance
provided by the state. They are working to get back on their feet — why should they
be punished for that?

e It would take years to change the current system. I am working to do that, but in the
meantime, | need to help people when I can.

e Examine the Sanhedrin & Bava Metzia texts. Although these texts don’t apply to the
matter at hand, they are some examples of when the letter of the law is ignored in the
name of a higher sense of justice. How might these cases help your argument?

When breaking the law is keeping the law
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Rabbi Eliezer ben Ya'akov said: "I have heard that the court may pronounce sentences even where not
[warranted] by the Torah; yet not with the intention of disregarding the Torah but [on the contrary] in order to
safeguard it."
Babylonian Talmud, Sanhedrin 46a

WHAT THE TEXT MEANS:

+  What s the difference between the “letter of the law” and the “spirit of the law”?

+  Can you describe a situation in which breaking the law, or ignoring the law, is in fact the best way to keep the
law?

+  Can you imagine a legal system which does not allow such leniencies? What would that be like?

WHAT THE TEXT MEANS TO ME:
+  Did you ever have to do something that seemed “wrong” but was nonetheless right?
+  How do you know when the “spirit of the law” should override the “letter of the law”?
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Beyond the letter of the law
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Some porters broke a barrel of wine belonging to Rabbah son of Rav Huna. Rabbah seized the porters garments
(in payment for his loss incurred by them]. The porters went and complained to Rav. Rav told Rabbah: “Return
their garments.” Rabbah said: “Is that the law?” Rav responded: “No. But ‘follow the good way” (Proverbs 2:20a).
The garments were returned, but the porters observed, “We are poor men. We worked all day and we were not
paid. Are we to get nothing for our labors?” Rav ordered Rabbah to pay the porters. Rabbah asked: “Is that the
law?” Rav replied, “No. But be sure to walk on the paths of righteousness.” (Proverbs 2:20b)

Babylonian Talmud, Bava Metzia 83a

WHAT THE TEXT MEANS:

+  Whois “right”?

+  Why does Rav rule the way he does? Upon what basis?

+ Do the porters “deserve” the kindness of Rav? Is that important?

WHAT THE TEXT MEANS TO ME:
+  Who do you support: Rabbah or Rav? Why?
+  What would you have done if you were Rabbah?
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Text Handout #3— for the Judges

Instructions:

Listen carefully to the arguments of both sides. Decide which side makes a better case based
on their arguments and the Jewish texts and values. When you issue your decision, you must
cite at least one text in your decision and discuss, in particular, how you understood the
differences between tzedek and mishpat. While the two sides are preparing, examine all of the
following texts and determine how you might utilize each of these texts in your decision.

e Examine the Exodus 21 & Bava Kama texts. Although these texts don't apply to the
matter at hand, there are clear consequences to a person’s actions. How might these
cases help the argument for mishpat?

e Examine the Sanhedrin & Bava Metzia texts. Although these texts dont apply to the
matter at hand, they are some examples of when the letter of the law is ignored in the

name of a higher sense of justice. How might these cases help the argument for tzedek?

e Examine the Sanhedrin 32b text. How might the ideas here apply to this case?
Let’s look at an idea called “mishpat.” The following text, found in the Book if Exodus, is from the first body of legislation
presented in the Torah.
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These are the mishpatim that you shall set before them...He who fatally strikes a man shall be put to death. If he
did not do it by design, but it came about by an act of God, I will assign you a place to which he can flee. When a
man schemes against another and kills him treacherously, you shall take him from My very altar to be put to
death...
When men quarrel and one strikes the other with stone or fist, and he does not die but has to take to his bed — if

he then gets up and walks outdoors upon his staff, the assailant shall go unpunished, except that he must pay for
his idleness and his cure...

If damage ensues, the penalty shall be life for life, eye for eye, tooth for tooth, hand for hand, burn for burn,
wound for wound, bruise for bruise. (Exodus, Ch. 21)

WHAT THE TEXT MEANS:

+  Leaving aside your personal opinions about capital punishment for the moment, what distinction do you
think the Torah is making between premeditated and accidental killing?

+  How does the text understand an individual’s responsibility for any damages caused?

+  Based on your reading of this text, what is your understanding of mishpatim? What principle of law or social
value is expressed through the Torah’s instructions?
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WHAT THE TEXT MEANS TO ME:

+ Do you agree with the approach to justice in the case of personal injury?

+  What are its benefits and what are its deficits? [benefits: limits acts of revenge; controls runaway retaliation,
indeed it was enlightened for its time; deficits: gruesome and harsh, brutalizes a more civil society]

+  Ifyou were to write this portion of the Torah in today’s idiom, what might it look like?
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The rabbis of the Mishnah agreed with the motivation and promotion of justice for all as found in Exodus, but thought
the particular application of mishpat described there was too harsh for their society. They took the impulse for justice they
found in the laws of the Bible, and adapted it to fit their contemporary situation:
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Whoever wounds his fellow is liable for five things: for damage, for pain, for healing, for loss of time, and for
shame.
For damage, how? If one blinded anothert’s eye, cut off his hand, broke his foot, we consider him as if he were a
slave sold in the market, and we appraise how much he was worth [before the injury], and how much he is now
worth [after he was injured].
Pain? If someone burned him with a spit, or with a [white-hot] nail, even on his fingernail, a place where it
produces no wound, we assess how much a person in his situation would be willing to accept to undergo such
pain [Alternatively, how much would someone pay to avoid this type of pain as a punishment].
Healing? If one struck another, he is obligated to heal him; if swelling appeared on it from a result of the blow, he
is liable; [if swelling appeared] not as a result of the blow, he is exempt. If [the wound] healed and opened again,
he is obligated to cure him.
Loss of time? We consider him as if he [had an easy job like] the custodian of a cucumber field, since he has
already paid him compensation for his hand and compensation for his foot.
Shame? Everything is in accordance with the person causing the indignity and the insulted party. If one insults a
naked person, if one insults a blind person, or if one insults a sleeping person, he is liable, and if a sleeping person
caused the indignity, he is exempt. If one fell from a roof and injured and shamed [someone], he is liable for the
injury and is exempt for the shame, as it is written, “And she puts forth her hand, and takes him by the secret

part” (Deuteronomy 25:11) he is not liable for shame unless he intended.
(Mishna, Bava Kama 8:1)

WHAT THE TEXT MEANS:

+  Whayg, if anything, surprised you about this text? Why?

+  According to this mishna, how do you think the rabbis understood the concept of mishpat?
+ Do you think their interpretation is true to the values expressed in the Book of Exodus?

+  How is compensation for “shame” treated differently than physical and monetary damages?

WHAT THE TEXT MEANS TO ME:

+  Did you ever make a mistake or do something wrong and try to make up for it? What did you do? What did
you do to make things right? How was it received?

+  Did someone ever wrong you and then try to make up for it? Did you feel satisfied at the end?

+  What is the benefit of having the law determine how a wrong can be righted?
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When breaking the law is keeping the law
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Rabbi Eliezer ben Ya'akov said: "I have heard that the court may pronounce sentences even where not
[warranted] by the Torah; yet not with the intention of disregarding the Torah but [on the contrary] in order to
safeguard it."

Babylonian Talmud, Sanhedrin 46a

WHAT THE TEXT MEANS:

+  Whatis the difference between the “letter of the law” and the “spirit of the law”?

+  Can you describe a situation in which breaking the law, or ignoring the law, is in fact the best way to keep the
law?

+  Can you imagine a legal system which does not allow such leniencies? What would that be like?

WHAT THE TEXT MEANS TO ME:
+  Did you ever have to do something that seemed “wrong” but was nonetheless right?
+  How do you know when the “spirit of the law” should override the “letter of the law”?

+  Is Rabbi Eliezer ben Ya'akov talking about mishpat or tzedek? Explain.

Beyond the letter of the law
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Some porters broke a barrel of wine belonging to Rabbah son of Rav Huna. Rabbah seized the porters garments
(in payment for his loss incurred by them]. The porters went and complained to Rav. Rav told Rabbah: “Return
their garments.” Rabbah said: “Is that the law?” Rav responded: “No. But ‘follow the good way” (Proverbs 2:20a).
The garments were returned, but the porters observed, “We are poor men. We worked all day and we were not
paid. Are we to get nothing for our labors?” Rav ordered Rabbah to pay the porters. Rabbah asked: “Is that the
law?” Rav replied, “No. But be sure to walk on the paths of righteousness.” (Proverbs 2:20b)

Babylonian Talmud, Bava Metzia 83a

WHAT THE TEXT MEANS:

+  Who s “right”?

+  Why does Rav rule the way he does? Upon what basis?

+  Who is on the side of mishpat here, and who is on the side of tzedek?
+ Do the porters “deserve” the kindness of Rav? Is that important?

WHAT THE TEXT MEANS TO ME:
+  Who do you support: Rabbah or Rav? Why?
+  What would you have done if you were Rabbah?
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Right of way
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Rav Ashi expounded upon the verse, “Tzedek, tzedek you shall pursue” (Deuteronomy 16:20): The first [mention
of tzedek] refers to a decision based on strict law; the second, to a compromise. How so? For example: Where two
boats sailing on a river meet, if both attempt to pass simultaneously, both will sink; whereas, if one makes way for
the other, both can pass [without mishap]. Likewise, if two camels meet each other while on the ascent to Beth-
Horon; if they both ascend [at the same time] both may tumble down [into the valley]; but if [they ascend] after
each other, both can go up [safely]. How then should they act? If one is laden and the other unladen, the latter
should give way to the former. If one is nearer [to its destination] than the other, the former should give way to
the latter. If both are [equally] near or far [from their destination], make a compromise between them, the one

[which is to go forward] compensating the other [which has to give way].
Babylonian Talmud, Sanhedrin 32b

WHAT THE TEXT MEANS:

+  Whatis the “right” thing to do in these situations? Who has the right of way?

+  Why should the one boat or camel cede to the other if they have the same right as the other?
+  What do they gain?

WHAT THE TEXT MEANS TO ME:

+  Who do you think is better? The one who yields his right of way (and goes second) or the one who claims
his (and goes first)?

+  What would you do if you were the camel driver?
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